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QUESTIONS AND CONCLUSIONS 


Rpts racerore. serting fortheMaster*Plan polrcies, of “any legal 
force and effect? 


Yess “Part One of Proposition M is of legal 
force and effect. It effectively amends the City 
Pilanmineg “code, adding erent “Priority Polieres to 
tnescode, and requiring that future’ land ‘use 
actions be consistent with those Policies. 
However, the provision requiring that the 
Potreres be -added to the-City%s’ Master Plan*1's 
pot reezally binding: "Nonetheless, this 
concrusTOonas 1ttle, if any, practical’ ‘impact 
One the implementation or the Policies; since they 
ahemtieuly Operative ras part of the City Planning 
Code. 


2) Is the requirement that the Planning Commission must make a 
finding of conformity with the eight Master Plan priority 
policies before issuing a permit for any demolition, conversion 
or change of use a legal limitation on the Planning Commission's 
Miarter granted. authority? 


Vessuunsotaneas Proposttton M*adds the eight 
Prvorizyeboticies to’ the City Planning *Codé: ‘The 
City Planning Commission may not approve any 
permit for demolition, conversion or change of 
ise absent a finding that the proposed project is 
consistent with the Priority Policies. However, 
the City Planning Commission is not legally 
required to amend the Master Plan. 
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3) If the Master Plan priority policy provision is legal, will 
an environmental impact report be required before the Planning 
Commission may amend the existing Master Plan? 


No. Although, in general, environmental review 
is necessary before the City Planning Commission 
may amend the Master Plan, Proposition M's 
requirement that the Master Plan be amended is not 
legally binding on the City Planning Commission. 


4) If the Master Plan priority policy provision is legal, is the 
Planning Commission prohibited from issuing permits prior to the 
adoption of a revised master plan? 


No. The City Planning Commission is not 
legally required to amend the Master Plan. 
Nonetheless, the City may not issue permits 
unless 1 finds=the proyvect consistent with the 
Priority Policies in “the City Planning Code. 


5) If the Master Planeprirority polrey provision ts Tegal? is the 
Planning Commission prohibited from adopting a rezoning plan, 
such as South of Market or Neighborhood Commercial, prior to the 
adoption of a revised Master Plan? 


No. The City Planning Commission may adopt 
rezoning plans without amending the Master Plan. 
Nonetheless, the City may not adopt a zoning 
ordinance or legislation which requires an 
initial study under the California Environmental 
Ovality Acet-unless tne City determines that) the 
ordinance or legislation is consistent with the 
Priority Polreiess in tie Clty Planning» Codes 


6) lf *the Master Plan priority policy™provrsion”is ‘legal, does 
Proposition M prevent the Planning Commission from approving 
projects such as the expansion of the Conservatory of Music, the 
Irving Street Walgreens Store, various proposed hospital 
sponsored medical office buildings, the Pineview Housing Project 
and the Kaiser Hospital expansion if they conflict with the "M" 
policies? 


Yes. The City Planning Commission may approve 
Such projects if, considering all. aspects of the 
project, the Commission finds that on balance, 
the*proyect will ‘further =the Priority skolicies 
and not obstruct their attainment: 


7) Does Proposition M apply to office projects which may be 


proposed in the future by the Federal or State Government or the 
Redevelopment Agency, e.g., a new GSA building? 
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No. Proposition M does not apply to federally- 
owned office buildings proposed by the Federa| 
government for its agencies' own use on federa| 
lands. “Nor does Proposition M apply to office 
projects proposed by the State government for its 
agencies' own use. Proposition M applies to the 
Redevelopment Agency only to the extent that it 
does not conflict with California redevelopment 
law and any redevelopment plan adopted by the 
Board of Supervisors. 


8) Are Mission Bay and Executive Park prevented from proceeding 
in their current mixed use form unless there is a separate vote 
of the people authorizing the project by ordinance? This assumes 
that the office component of each project would be above the 
400,000 square foot annual limit. 


No. Proposition M does not necessarily 
prevent these projects from proceeding. However, 
the City could not approve the currently proposed 
office development components of both Mission Bay 
and Executive Park im their entirety in. any 
single year without a separate vote of the people. 


9). ts thes Olymorae and York*@oftice buitding on Central Block | 
and the proposed office and housing structures on East Blocks 1 
and 2 stopped by Proposition M? (Assumes a building size of more 
than 400,000" square “tee r,) 


No. [hose projects may proceed pursuant to 
the applicable redevelopment plan. 


10) Is the Ferry Building renovation stopped by Proposition M 
and Will *1t “take sa separate vote of the peopl] under "mM ? 
(Assumes an office component of more than 400,000 square feet.) 


Now (‘Since the Ferry -burlding rs surpius Port 
property not devoted to maritime uses, Proposition 
M*applies to the Ferry Building. ~Because the 
office component of the Ferry Building renovation 
adds less than 400,000 square feet, Proposition M 
GUes Mots tO sthe: DroOlecn Of Tequire. a. Separare 
vote of the people to approve the project. 


fly “Are “all reconstruction and remodeling projects over 24,999 
square feet brought within the Proposition M square footage cap? 
In other words, could all large office space renovation and 
remodeling projects be stopped by "M" if the space is not 
included within the 400,000 square foot annual allotment? 
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No. The renovation or remodeling of office 
space is only subject to the office cap if it has 
the effect of adding 25,000 or more square feet of 
office space. 


12) Does Proposition M apply to projects on land zoned for 
industrial uses, such as “the Falstaff°or Lucky Brewery sites, 
research and development projects which might be proposed along 
the waterfront in the Bayview or in Mission Bay or housing 
developments such as Poly High School? 


Yes. If these projects require any 
governmental action within the scope of 
Proposition M, the requirements of Proposition M 
apply, regardless of the zoning district. 


13) Does the construction of a building approved by a non-City 
entity, like the Redevelopment Agency, require the Planning 
Commission to reduce the amount of any available square footage 
cap? 


Yes. Proposition M sets the cap on the amount 
of office space approved each year at 950,000 
square feet. The City must reduce that amount by 
475,000 square feet per year to account for 
previously approved projects, including projects 
which were approved by the Redevelopment Agency. 
Office projects approved by non-City entities in 
the future will count against the remaining 475,000 
Ssquarelroot cap: 


14) Does the "beauty contest" criteria of the existing Downtown 
Plan apply to projects reviewed under the reduced Proposition M 
Square footage cap? 


Yes. Proposition M leaves intact City 
Planning "Code =Sectiton 321; ‘which contains the 
review criteria. 


15) Is the proposed Federal Home Loan Bank building stopped by 
Proposition M's annual limit if it is more than 400,000 square 
feet? Would any building more than 400,000 square feet be 
stopped by "M" as there is no provision for carry over of footage 
to the next year? 


No. Proposition M provides for the carryover 
of unallocated square footage to the next 
approval’ 'period: “Thereforey 1t's “possible to 
approve a project which includes more than 
400,000 square feet of office space. 
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16) Do projects which have been approved, but for which permits 
have yet to be issued, such as the Showplace Square Hotel and 
Contract Center, a 33 unit housing complex at 17th and Eureka 
Streets, and-ae4]1 unit. housing»projectsat’ i150: Sacramento Street, 
fall under the provisions of Proposition M? 


Yes. The City may not issue permits for 
approved projects that are subject to 
environmental review unless the City first finds 
that such projects are consistent with the 
Priority Policies added to the City Planning Code. 


17) How does one calculate the amount of the Proposition M 
square footage cap that remains available to the Planning 
Commission after previously approved projects are deducted? 


Proposition M sets the cap on new office 
development at 950,000 square feet. During the 
fipstseyeats,under RropositionsM,sthe,Cityumust 
reduce that amount to 475,000 square feet each 
year to account for previously approved 
progects «« .Ofethes4 75,000, square = feetss the: Cigy 
must reserve 75,000 square feet each year for 
office buildings between 25,000 and 49,999 square 
feet. If the City approves less than 475,000 
square feet in one year, the City may carry over 
the pemainder ,to.the mext.vear. 


b&)..Will.PropositionsMistopp_the conversionrof thesMission Armory 
intovactilmephoduc sronucenter gundereangeagreement betweenra 
developer, the Mayor's Office of Housing and Economic Development 
and Community groups because it may conflict with the Master Plan 
priority policy provision? 


No. » The City may .approverthiseproject ifthe 
GCiny finds athat.on Dalance. mihe Vprogec tigi s 
consisitent with the Priority ;Pohicies«.,With 
respect to the building permit and 
feclassit Cat1on- ordinance mecessary for the 
Mission Armory project, the Department of City 
Planning initially makes the finding. In 
addition, before adopting the reclassification 
ordinance, the Board of Supervisors must find that 
thesOGpGinance sis CONS ustent .withetche Priority 
Poli cies: If a party appeals the Department's 
approval or disapproval of a building permit to 
the Board of Permit Appeals, that body may review 
the Department's consistency finding insofar as it 
relates. topthertbwikhdine spernmirt : 
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QUESTION NO. 1 


Is Part -Oné, setting fotth Master Plan*policies, of any 
bégal force andeeffect? 


CONCLUSION 
Yes. Part One of Proposition M is of legal force and 
effect.! It effectively amends the City Planning Code, adding 


eight Priority Policies to the Code and requiring that future 
land use actions be consistent with those Policies. However, the 
provision requiring: that™theePolictes*be added@to’the»City’s 
Master Plan@istnot? legally binding: 


The explanation for these conclusions lies in the origins 
of Proposition M. Four members of the Board of Supervisors 
placed Proposition M on the ballot. The San Francisco Charter 
provides that four members of the Board may only submit to the 
voters ordinances "which the Supervisors are empowered to pass." 
(Charter’Sectton 9UT08(aj2)" Thus; "whetherothe *provisions of 
Proposition M are valid turns on whether the Charter empowers the 
Board to adopt those provisions. 


The Charter authorizes the Board to amend the City Planning 
Code by adding new policies and requiring future land use 
decisions to be consistent with those policies. in® cont rds t- 
however, the Charter does not empower the Board to amend the 
Master Plan. Accordingly, the provisions of Proposition M which 
require amendment of the Master Plan were beyond the Board's 
authority COesubnl tCetOe thet VOTeErs® 


In practical terms. However, this» conclusion has Past C eee ahel 
any, impact on the implementation of Proposition M's’ Priority 
Policies. the Policies are fully operative. as part of the City 


Planning Code. As a result, future development will be subject 
to the Priority Policies: as e€izectively as if those Policies were 
part of the Master Plan. 


ANALYSIS 


Part One of Proposition M adds Section 101.1 to the City 
Planning Code.+” Generally, the provisions of this new section 
fall into two categories: (1) provisions which do not call for 
amending the Master Plan and (2) sproyvisi ons which *de. othe ‘first 
category includes provisions which add the CPZheePrierity 


S4erorsthertext tof Propositron Mym@séé Exhtbit A to this 
opinion. 
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Policies to the Code, and require that future development LG 
consistent with those Policies*” and with the Master Plan. 

The second category includes provisions which would add Ne 
Priority Policies to the Master Plan and require that the Plan 
present "an integrated, internally consistent and compatible 
Statement of Policies for San Francisco. "+7 


Charter Section 9.108 is the Charter provision which 
authorized four members of the Board of Supervisors to submit 
Proposition M to the voters. That section provides in part: 


"Any ordinance which the supervisors are 
empowered to pass may be submitted to the electors 


by a majority of the board at’a general election or 
at a special e€lection called for the purpose 

Any such ordinance may be proposed by one-third of 
the supervisors, or by the mayor, and when so pro- 
posed shall be submitted to the electors at the next 
succeeding general election." (Emphasis added.) 


Since four supervisors submitted Proposition M to the 
voters, the question is whether Part One of Proposition M is an 
"ordinance which the supervisors are empowered to pass." For 
purposes of analysis, we consider separately the two categories 
Of provisions descrived above 


With» respect tov theefirstecategory,* Charter Section AOA 
empowers the Board of Supervisors to pass City Planning Code 
amendments. Accordingly, the sections of Part One which add the 
Priority Policies to the’ City Planning Code and require that 
future development be consistent with those Policies and With the 
Master Plan were properly submitted to the voters.*” 


2~0 Section! 101M 1b... (cae and ve) 
Se Seetione 1Olea(d)v and™(ej) 7 eA Finding*ofeconsistency 
with the Master Plan is not required until January 1, 1988. 

See See tions 101. 1a ~and® (by): 88 These secttonsistate that 
the City Planning Commission must amend the Master Plan by 
January VO 19ss. 


2’ There is nothing unusual about amending the Code to 
add policy statements or to require that subsequent actions be 
consistent with those policies. The City Planning Code already 
contains similar policy statements and regulations which the 
Board has enacted in the past. (See, among others, City Planning 
Code (CPC) Sections 303, 7304.2. 3215) 
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With? respect tvolthe second 'category, however, the Charter 
sections governing amendment of the Master Plan grant exclusive 
authoriay tormthenCiuy Pildnninge.<Gommuits sion Sections3 .524 
provides: 

Mitt tsinall lathe: t hemfamnot 1on cand tdutiyoro felon ese ty 
planning commission to adopt and maintain, including 


necessary changes therein, a comprehensive, 
long-term, general plan for the improvement and 


future development of the city and county, to be 
known as the master plan." (Emphasis added.) 


Charter (Sections). 525“establ shes tthe ‘manner tim which ithe 
Master Plan may be amended. Section 3.525 provides in pertinent 
part: 


"Adoption of the master plan or portions thereof 
Or amendments, extensions or additions thereto shal] 


bel by! resolution “car mied thyeGthe tat firmattve votes sot 


not less than a majority of all the members of the 
commission." (Emphasis added. ) 


The Charter makes no provision for Board action in amending 
the Master Plan. Indeed, the only references to the Board of 
Supervisors! Gimshe ‘Charter isstscheme “fon tenaciting sand “amending the 
Master Plan are as follows: (1) a requirement that Commission 
resolutions: tadup ting, ortanending: the ‘Maisiter <P lkan'p’shaliv be 
Cert ited. tio the mayor and. thetboard of*supervisors”® (Charter 
Section’ 3.525) “cand 2): taltprov fs vom rsita tine ithat Othe “department 
of city planning may make such reports and recommendations to the 


boand (ole SupenVuns Ons! i.e OF Ge fase it may deem necessary to 
secure understanding and a systematic effectuation of the 
recommenda twons of *the maser iplanetrvy(Gharter Séecurpon 93.526. ) 


In short, the Charter delegates exclusive authority to 
adopt and amend the Master Plan to the City Planning Commission. 
A city's charter uts: its? consrtuidror, eorhe Board *cannotepass dan 
ordinance which abridges or infringes upon the Commission's 
charter-given authority. (See, Brown v. Berkeley (1976) 57 
CalVApp. 3d. 72281ae23) AeeiSince the Board is “not empowered to pass” 
an ordinance amending the Master Plan, the Board could not 
properly submit to the voters those provisions in Part One which 
require such an amendment. Accordingly, the voters' subsequent 
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approval of those provisions is not legally binding.*” 


in teaching: our conclusion. we are mindtul that courts 
strongly presume the validity of ballot propositions and construe 
such measures liberally to give effect to the voters’ intent. 
These principles apply equally in construing the San Francisco 
Charter. When the Voters adopted the Charter, they clearly 
limited ‘the sRoardss. aut hon ty to propose. initiative measures. To 
uphold Proposition M's attempt to amend the Master Plan would 
subvert those limitations. 


Moreover, the conclusions here give effect to the voters' 
intent that future development be consistent with the Priority 


Policies. In approving Proposition M, a majority of voters 
intended that the City adopt the eight Priority Policies, and that 
future development actions be consistent with those policies. By 


effectively amending the City Planning Code to add the Priority 
Policies, the voters have accomplished that goal regardless of 
Proposition M's unsuccessful attempt to amend the City's Master 
Pran.+% 


*“ Proponents of Proposition M have suggested that 


becauseuthe Guty did not vii,le 2 legal, chal lenge «to. Proposition. M 
before the election, the City is equitably estopped from claiming 


that any portion of Proposition Mis unval id: it -is2we ll sented: 
however, that courts strongly disfavor preelection review of 
bal low. propos i tons.. hebrosnalaly ve seu CLS?) ShiGaln sd ski 44 


the California eSupreme Court ss tated: 


"As we have frequently observed, it is usually 


more appropriate to review constitutional and 
other challenges togballot propositions oF 


initiative measures after an election rather than 
tO-disrupt the electorate process Dy preventing 
the exercise of theupeoplets franchise, “im the 
absence of some clear showing of invalidity." 
(Emphasis added. ) 


Having abided by this rule, the City would not be estopped from 
questioning the validity of a portion of Proposition M after the 
election: 


+“ The Master Plan contains general policies and 
objectives for the future development of San Francisco. Dat 
Proposition M had been effective in requiring an amendment to the 
Master Plan, the City Planning Commission would have had to 
undertake the process of revising the Master Plan to insure that 
ald Of wi&sS, policy Statements were consistent with the e1gnt 
Priority (Pobici1es: 
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Proposition M's "severability clause" helps 
assure the achievement of this goal. That clause provides: 


Mificany part jofathi swine ative tis held 
inValidaby ta court of ‘Paws conethe application 
thereof to any person or circumstance is held 
invalid, such invalidity shall not affect the 
other parts of the initiative or applications 
which can be given effect without the invalid 
part or application hereof and to this end the 
sections of this initiative are separable." 


The courts of this state generally give effect to such 
clauses by upholding the valid portions of initiative measures 
even when tindine other portions: invalid.» (See, e..¢., Patterson 
v. County of Tehama (1986) 184 Cal.App.3d 1546, 1568.) 
Accordingly, we conclude that the eight Priority Policies which 
Proposition M adds to the City Planning Code are of full legal 
force tand teftect . 


QUESTION NO. 2 


Is the requirement that the Planning Commission must make a 
finding of conformity with the eight Master Plan priority 
policies before issuing a permit for any demolition, conversion 
or change of use a legal limitation on the Planning Commission's 
Charter granted authority? 


CONCLUSION 


Yés , insofar as Proposition M adds the eight Priority 
Policies cto stherGity Planning Code. Whe ‘Gity Planning Commission 
may not approve any permit for demolition, conversion or change 
of use absent a finding that the proposed project is consistent 
With the Priority Policies. SHoweveri=the City Planning 
Commission is not legally required to amend the Master Plan. 


ANALYSIS 


The provision of Proposition M which amends the City 
Planning Code {to incorporate the “Priority Policies” its legally 
effective. (CPC Section 101, 10b) sy" The same is true of the 
provision requiring the City to make a finding of conformity with 
the Prrority Policies before stssuing a*permiit for demolition, 


conversion “or change of suse. »(CPC€ Section 101:1(e):.) ‘However; 
the City Planning Commission is not legally required to amend the 
Master Plan to include the Priority Policies. (See Answer to 


Question Now 12) 
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QUESTION NO. 3 


bie cnesMaster er lan priomity policy provision is; legal will 
an environmental impact report be required before the Planning 
Commission may amend the existing Master Plan. 


CONCLUS 10N 


No. Although, in general, environmental review is 
necessary before the City Planning Commission may amend the 
Master Plan, Proposition M's requirement that the Master Plan be 
amended is not legally binding on the City Planning Commission. 


ANALYSIS 


The California Environmental Quality Act (CEQA) requires 
environmental review before the City Planning Commission may 
amend the Master Plan. As discussed above, however, Proposition 
M's requirement that the Commission amend the Master Plan is not 
legally binding. 


Although Proposition M does effectively amend the City 
Planning Codevtorancorporateswhe eight Priority Policirest) this 
amendment to the City Planning Code does not require 
envionment aljirevaewh)s CEQA doess notiappl yato, City Phannings Code 
amendments adopted by initiative. (l4nGalesAdmink CodésxSect ion 
LSGGge =) 


QUESTION NO. 4 


Lf the Masters Pilanepriority policy provision as decals 4 is 
the Planning Commission prohibited from issuing permits prior to 
the adoption of a revised master plan? 


CONCLUSION 


Nore sie: Gitiye Planning! Commussion. is not lepgadilye required 
tol~amend the Master Plan. Nonetheless, the City may not issue 
peTmits unless tt finds: the project consistent with the Priority 
Policiest ini the Gitw Pianning Coder 


ANALYSIS 


Ass discussedivm whesanswe reit or Queisit ion: Now. l.ethe, City 
Planning Commission is not required to amend the Master Plan to 
incorporate the Priority Policies: Therefore, the: City may 
approve permits without first adopting a revised Master Plan. 
However, the Commission may not approve a permit for a project 
governed by Subsection 101. 1l(e) of Proposition M unless the 
PROFEQUUS CONS Ns tenty wi thot hes Aniori tysiPolicieshadded: to} she 
City Planning Code. Furthermore, for any such permit issued 
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after January 1, 1988, the Commission must also find that the 
Project iis) Consyh siten @ wiith «the: Masite rerPilanzee (CCPC Sect ion 
LOidsethe(eilea,) 


QUEST TONMNO eS 


[teathe Mas ter sRkanipriority podicyiprovisiirom iissdegal, is 
the Planning Commission prohibited from adopting a rezoning plan, 
such as South of Market or Neighborhood Commercial, prior to the 
adoption of a revised Master Plan? 


CONCLUS LON 


No. The City Planning Commission may adopt rezoning plans 
without amending the Master Plan. Nonetheless, the City may not 
adopt a zoning ordinance or legislation which requires an initial 
study under the California Environmental Quality Act unless the 
City determines? that ithe ordinance or, legislation diss consistent 
Wit Nast ves P ratiorilitve Poulbic e's; impct her Ci ty PliannminesCode:. 


ANALYSIS 


ASeidi Sous sed: anjrt hel vansweimiitoe Quest ions Noi 6 the, Gacy 
Planning Commission is not required to amend the Master Plan to 
incorporate! the: (Priopity Pol icies.<imherefore, ther Commission may 
adopts rezoning phan. suchas the plans: for South of Market or 
Neighborhood Commercial Districts, without first revising the 
Master Plan. 


Nonetheiesse under Secta one) 0led (epnof Proposition Misithe 
Cityeamayonotiadopr anyuzonming ordinancer “unless priors tosthat 
aAgoOpATONnge taihase Specida Cabhys found thaty thes ordinance Ghanekeis 
cons !Sitenszewiith bthe WPrirord ty) Po laicieseulty.d? which ProoositioneM 
addse coywne C1 tyur lanni ne; Codecs Section’ LOI i (e)jeof Propesdtion 
M also mandates this review for consistency prior to "adopting 
any legislation which requires an initial study under the 
Cajadorni@e environmental Quality Act. «> 5 “ (Emphasi's 
added. ) 


Therefore ,cither wssuei iisewhether rezoning planss suchas 
those for South of Market or Neighborhood Commercial Districts, 
arererthberig zond ner oy dinancess Orer legislation which requires an 
initial study" under CEQA. To address this issue completely, we 
must consider the two stages in whiich the City typically 
implements rezoning plans. 


First .’thee City Planning» Commission’ ori theoBoardrof 
Supervisors adopts interim zoning controls while the Department 
of City Planning conducts a planning study and prepares permanent 
amendmentsmto the CityePlanningn€ode: «Second,» therCity: Planning 
Commission and Board of Supervisors consider permanent legisla- 
trongior =the Board s adoption. 
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With respect to the first stage, City Planning Code’ Section 
306.7 authorizes the Board of Supervisors and the City Planning 
Commission to adopt interim zoning controls by resolution. Since 
a resolutron, 1s, not a -zonine ordinance, osectron VO) Gc) of 
Proposition M does not apply to interim controls. 


Less: clear is whether interim zoning controls are 
"legistation” within the meaning -of-Section 101. 1(e):. 
hechnacal hy .che impos b10n Of interim zoning COntrols: 16 not a 
legislative act, but a quasi-legislative act. City Planning Code 
section 306 07 “specifically provides tor interim zoning control's 
pursuant to a "legislative rule-making power." Arguably then, 
the imposrTtion of interim Zoning controls rs"not ~"lesrslation" 
subject to the consistency requirement of Section 101.1(e). 


However, this argument rests on a fine distinction between 
legislative and quasi-legislative acts. Interim zoning controls 
may remain in effect for up to two years. During that period, 
all permit applications for projects in the affected area are 
SUDJeCt tou the Imterimm controls, , If '1eet "or the voters” ‘clear 
IRTeENnG tO es tavlisita rriOrity FroOlivcies tO 2uLde seni tvcant 
planning wecrslons. COuTtSs. ere Tike ly to CONStrue OTrodadry fie 
phrase "any legislation" to encompass the adoption of interim 
Zoning controls. Tus, before adopting Interim controls? »the 
City must find that they are "consistent with the Priority 
Police se 


Turning to the second stage of the process, the adoption of 
a rezoning plan by a permanent amendment to the City Planning 
Code ‘clearly constitutes, a zoning ordinance” “within the "meaning 
or Section 10) fc).  Kezonine planss such as those’ for south of 
Market and Neighborhood Commercia!] Districts, require changes in 
both the Zoning Map of the City and County of San Francisco and 
Lyte text or the City Planning Code.” The Crry may noet-adopt 
such-rezoning plans-uniess-the City first determines that the 
Plan Ars ccans is tent wi Gh wehe eri orityerol TeoLresoset Torta in 
Proposition M. 


In sum, under Proposition M the City must make consistency 
findings before adopting either (1) an interim zoning control 
which requires environmental review or (2) a rezoning plan as an 
amendment to the City Planning Code. 


QUESTION NO. 6 


lf the Master Plan priority policy, provision is” fegal*.~ does 
Proposition M prevent the Planning Commission from approving 
projects such as the expansion of the Conservatory of Music, the 
Irving Street Walgreens Store, various proposed hospita!] 
sponsored medical office buildings, the Pineview Housing Project 
and the Kalcer Nospiirdal) exoansion if they conflict’ with” the. "M" 
policies? 


By iG. 7s 


CONCLUSION 


Yes. The City Planning Commission may approve such 
Projects if > consi denings allaspects, of ethe .noyect, «the 
Commission finds that on balance, the project will further the 
ETIOCLOy POLlcres and not ODS touch stie in attainment 


ANALYSIS 


Proposition M provides that the City may not approve 
certain specified land use actions unless they are consistent 
with its Priority Policies.*” These policies range from 
preserving existing neighborhood-serving retail uses to achieving 
the greatest possible earthquake preparedness. Proposition M 
does not say whether a proposed action must be consistent with 
each individual. Policy, or wwi.th she Policiessas:va: whol exes The 
issue may arise when the Policies, as applied to specific 
Situations. conf,lict. with one another. 


The question here refers to several specific projects. As 
explained in the Answer to Question No. 12, whether these 
specific projects are subject to Proposition M depends on the 
nature of the projects. For purposes of this response, we assume 
that these projects are subject to Proposition M's consistency 
requirement and that the question is asking how to apply that 
requirement. 


Past experience under the Master Plan provides important 
Euidance.. Before, Proposition M> a variety of state—and local 
laws already required the City to find consistency with the 
Master Plan before the City could approve certain actions.~% 

In implementing these laws, the City's practice has been to base 
its. finding. of, consistency, upon, a, balancing-of thervarious 
objectives. and policies of the Master Plan. The court approved 


4“ The specified land use actions which must be 
eCOnsistent,; With tbe, Priorisy: Podiciess include theyfol towing: (12) 
zoning ordinances, (2) development agreements, (3) permits for 
any project or legislation which requires an initial study under 
the California Environmental Quality Act, (4) permits for any 
demolition, conversion or change of use, and (5) any action which 
requires a finding of consistency with the Master Plan. (See 
Sections 10lei icy) and. le)» 


+“ For example, before the City may approve a tentative 
subdivision map or parcel map, the City must find that the 
proposed subdivision is consistent with the Master Plan. 
(Government Code Section 66473.5.) In addition, the City may not 
authorize any conditional use or variance which would adversely 
affect ithe wMasgeriPlane p(CPeG:Sectians,303¢c))(.3)-.and<305¢c) CS): ) 
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this approach *in-EFoundation for san imrancwsco fs) Archi tectural 
Heritage v.'City and County ‘of San Francisco (1980) 106 Cal. 
App.3d 893, 915-916. There is no evidence that in passing 
Proposition M, the voters intended to alter the City's practice 
of determining consistency by considering the relevant policies 
as) a whole: 


This approach also conforms to the Guidelines adopted by 
the California Office of Planning and Research, interpreting the 
requirement that zoning ordinances in general law cities be con- 
sistent with the general plan.+*” (Government Code Section 
65860") The Oftree vof *Planningitand: Research mses the following 
standard: 


WAN caCt lone LOTOrtaie Of Prov, ect 1s scOnsis cent 


wWithwehe general tolan fit wupiconsidening ia bl oivts 
aspects; «will further rehe sobjectuves fand ipol teres 
Of thetgene raliplamedndcnat robstiruct erhei”: 
attainment." (1980 General Plan Guidelines 


(Revised 1982). ‘pp. 74=77.) 


Applying the same standard to Proposition M comports with 
fthessettled@rule that where legislation is ambiguous. ‘courts 
should give a reasonable and common sense construction that will 
lead 10 wise policy rather than absurd results, (Costa Mesa v- 
McKenzie: ¢1973) 30. Gal.App.sd 763. 770.) ) -Construing "Propesitron 
MitorfTenuiresthatmevery action be consistent with each of the 
eight Priority Policies would lead to the extreme result of 
blocking -most planningvactions: 


Forvexamplenerriority Policy Nogesszencourages affordable 
housing projects. (See, CPC iSection 101 ed(b)e) ecYetmoboiiding 
such! provects: woulld#viobatesPobicy Nosiwl ori 2 ifpthenprojecis 
replaced Gxisting housingtorsexistingyretailabusinessess iy (lbid-) 
Asvanothet examples" the Priority? Policysof (preserving (existing 
affordable housing could easily conflict with the Policy of 
achieving the greatest possible earthquake preparedness. (Ibid.) 
Thus, requirings perfect consistency with eachiof the Priority 
Policies could prevent many, if not all, affordable housing 
projects. 


We conclude that the consistency requirement of Proposition 
M calls for a balancing of the eight Priority Policies rather than 
strict compliance with each and every one. Subject to the other 
provisions of Proposition M and the Code, the City Planning 
Commission may approve each project identified in this question 
if, after considering all aspects of the project, the Commission 


19/ The Office of Planning and Research administers the 
provisions of State law relating to general plans and consistency 
requirements. 
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concludes that approval of the project would further the Praoni Ly 
Policies and not obstruct their attainment. Mt as paretoul at 
action would advance some Policies while frustrating others, a 
finding of consistency would be proper Only it. the Commission 
concludes that the benefits in furthering some of the Policies 


Outweigh the harm in impeding others. +7 


QUESTION NO. 7 


Does Proposition M apply to office projects which may be 
Proposed in the future by the Federal or State Government or the 
Redevelopment Agency; e.g., a new GSA building? 


CONCLUSION 


No. Proposition M does not apply to federally-owned office 
buildings proposed by the Federal government for its agencies' 
own use on federal lands. Nor does Proposition M apply to office 
projects proposed by the State government for its agencies' own 
use. Proposition M applies to the Redevelopment Agency only to 
Ihe extent that it does not conflict with California 
redevelopment law and any redevelopment plan adopted by the Board 
of Supervisors. 


ANALYSIS 


The Federal Government 


Proposition M does not apply to a federally-owned office 
building proposed by the Federal government for its agencies’ own 
use on federal land, such as a new General Services 
Administration building. Principles of sovereign immunity 
control where Federal governmental activity is concerned. Where 
Congress does not affirmatively declare its agencies SUDTECt tO 
regulation, the agency remains free of state and local 
regulation, (CHAUCOCK AN. otha tied hod Gy 426" eS a 6g. 178-1749 
(State may not require air pollution permits of Army, TVA or AEC 
facilities); see, Mayor v. United States (1943) 319 U.S. 441, 445 
("activities of the Federal Government are free from regulation 
DY-any stare. .). > 


-+“ The same analysis applies to entities other than the 
City Planning Commission required to make the consistency 
finding. (See Answer to Question No. 18.) 
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Congress has spoken on the subject of zoning regulation of 
federal buildings.” ” The Federal Urban itand Wise Act -and its 
implementing regulations do not permit the City to block or 
restrict. tederal proyjects* eGSece 7 F40) UPS (Ce Seetionss3) tet seq .; 


41 'O. FAR *Sectivons “lol 19 S10.) 
The State Government 


When the State engages in sovereign activities, such as the 
construction of “birridimnes for State purposes 7,41 t 81s "not  Isubject 
to local regulation unless either the California Constitution 
permits local regulation or the Legislature has consented *tosuch 
regulation, © The State "Cons trtution does ‘not “grant ‘such rconsent. 
(Hall ve City ofetatt 'Cl9S6 4 Fiecah. 2a feo rss... pe AS. avgenera | 
rule, the City may not require compliance with its zoning 
ordinancés tas to any office buildings which the State usé@sfor 
governmental purposes. (Gi ty or ‘Orange Vv -*Valenti C1974 yas) 

Gal “App. 30 2407244") Therefore, Proposit von M iwi ll “generally 
not apply “to res trret "State office projects (bur letiortthe use of 
State agencies. 


The Redevelopment Agency 


ait. In General 


The State of California has preempted the field of 
community redevelopment. (Redevelopment Agency v. City of 
Berkeley C1975) ea) Cale Appasd alos -iloo she State has 
authorized the Board of Supervisors to adopt redevelopment plans 
which have the same preemptive effect as State law. (ld. at 
170-71.) Accordingly, Vocal ordinances apply to Redevelopment 
Agency projects ‘only Insofar “as “they do not conrlictewi th 
California redevelopment law and the redevelopment plan adopted 
by *tne Board’or Supervisors: *(Tbidee Kehoetve tity ofyBerkeley 
(1977) 67 Cal.App.3d 666, 674.) 72% 


b. Yerba Buena Gardens 


The office and housing developments referred to in Question 
Nov 9"as =the "Olympia and" York of frce*buitdingvoniGent rale Block! 
and the proposed officevand *thousing structures onvEast’ Blocks! 
and 2" are part of the proposed project known as the Yerba Buena 
Gardens. This development is in the Yerba Buena Center 
redevelopment area. The project is subject to a redevelopment 


+4” In addition, City Planning Code Section 320(g)(2) 
exempts specified Redevelopment Agency projects from the office 
Cap.” “Propos?rtion Medoes not amend’or otherwise affeete this 
exemption. 
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plan which the Board of Supervisors originally adopted on April 
25, 1966 ("the Plan"). A review of the Plan discloses that it 
empowers the Redevelopment Agency to determine the type, size, 
height, number, and use of, buildings in the Plan area. The 
requirements of Proposition M are clearly inconsistent with the 
autonomy granted to the Redevelopment Agency to regulate office 
development in this redevelopment area. . 


Furthermore, the Redevelopment Agency has executed an 
extensive land disposition agreement with Olympia and York 
pursuant to Part III F. of the Plan. The disposition agreement 
contains detailed provisions prescribing the use of each aspect 
of the Yerba Buena Gardens development, including the SOCC fic 
amount and location of office space and housing to be built. 
These agreements between the Redevelopment Agency and Olympia and 
York preempt any and all local regulations, including Proposition 
M, which would dictate the amount of office space which could be 
built in this project. Moreover, Section 320(g)(2) SpeciLica lly 
exempus These Vrouects 1 Lom the Office cap limitations. 


QUESTION NO. 8 


Are Mission Bay and Executive Park prevented from 
proceeding in their current mixed use form unless there is a 
separate vote of the people authorizing the project by 
Ordinance? This assumes that the office component of each 


project would be above the 400,000 square foot annual limit. 
CONCLUSION 
No. Proposition M does not necessarily prevent these 


projects from proceeding. However, the City could not approve 
the currently proposed office development components of both 
Mission Bay and Executive Park in their entirety in any single 
year without a separate vote of the people. 


ANALYSIS 


Before considering the effect of Proposition M on Mission 
Bay and Executive Park, we should make clear our understanding of 
the teterencesin  this.Question to . the 400.000 square foat annua! 
Limit 


Under Section 321 of Proposition M, the City may approve 
950,000 square feet of additional office space each year.1+*’ 


+3” When the Federal Government, the State Government or 
the Redevelopment Agency approve an office project, the City must 
deduct the project's square footage from the 475,000 square feet 
that the City Planning Commission may approve in any year, even 
though those projects are not themselves subject to the office 
cap review procedures. (See Answer to: Question’ No. 13.) 


ei 


ay ee7ay 


Under 2 prescribed ftormul a@in=Sectironéc2).1. during the initial 
years after the passage of Proposition M, the City must reduce 
that “amount to"47s ..000 square “reer. "Of this 47:5 7000 “sduare “feet. 
the City must “reserve #75 7000 “square feet,*for ‘buildings’ adding 
between 25000 and’ 49(999""square feet in gross floor area of 
office development. CGPC Séeti ones2.(0)C4) 2). Inus “small of fice 
building reservation" leaves available 400,000 square feet for 
large office projects, assuming no carryover from previous 

years. (See Answer to Question No. 13). 


The Mission Bay and Executive Park projects both include a 
mixture of office development and other uses. The office 
development portion of each project exceeds 400,000 square feet. 
Proposition M specifically deleted exceptions from the annual 
limit whieh applied to these twovprojects. (CPC Section 
320(g)(5).)+*” Therefore, during those years when the City may 
allocate only 400,000 square feet for large office projects, the 
City could not approve these projects in their entirety without a 
separate vote of the people. The City may, however, approve 
parts of the proposed office components of these projects, 
Subject to the "anneal square roor limit. 


QUESTION NO. 9 


Fs-cthe-OLyimpia. tand York “office burliding ion Central Block | 
and the proposed office and housing structures on East Blocks ‘1 
and 2 stopped by Proposition M? (Assumes a building size of more 
than 400,000 square feet.) 


CONCLUSION 
No. Those projects may proceed pursuant to the applicable 
redevelopment plan. 
ANALYSIS 


See Answer to Question No. 7 above. 


a See Exhibit B to this opinion, which is a copy of a 


November 20, 1986 letter from the City Attorney to the Zoning 
AdMinrstrator,. “Ihe letter advised that Executive Park is not 
exempt from Proposition M. 
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UESTION NO. 10 


Is the Ferry Building renovation stopped by Proposition M 
and will it take a separate vote of the People under M? (Assumes 
an office component of more than 400,000 sq. ft.) 


CONCLUSION 


No. since, the nerry, Building Ws. surpius Port property not 
devoted to maritime uses, Proposition M applies to the Ferry 
Building.+*” Because the office component of the Ferry 
Building renovation adds less than 400,000 square feet, 
Proposition M does not stop the project or require a separate 
vote of the people to approve the project. 


ANALYSIS 


The City's police power to regulate property under the 
JULISdICtyOneoOl fie, Port. COmMiSsJ ON, 1S. SUD) ect, to. special 


CONSi faints. co liese. Constraints arise 11Tomr Tour sources. (CLM) eire 
common law Tidelands Trust Doctrine, under which tidelands -- 
which include most Port property -- are held in public trust for 


purposes of maritime commerce, navigation and fisheries 
(hereinafter referred to as. "Maritime purposes”) (See generally, 
Sieve ven BOW lbVe Wis oo Jao 7el) Sloe ous People ve. Cali fornia 
Bish Coen Lo oe loo, Cale cows Ca lito sCOns ty Att 1 C1 eo Aw roe Cr LOLS 
2-4). VC) ChesbuUrtoneAct (tne Act) (whichetrans berred) tne Port 
in trust eto, the, Cl ty om 190s, fot; manitime purposes (stats 1968. 
Ch. 3333): (3). the, J ranster, Agreement, (the Agreement’) which the 
State and the City negotiated pursuant to the Act; and (4) a 
series of pertinent Charter amendments incorporating significant 
POR ONSeO.L ee Act sl Coaiter Sections “j500 et Seq.) 


The Act... the Charter, and the Transfer Agreement all grant 
the Port Commission the "exclusive power" to lease Port property 
under its) jUnIsSdiuctlom to orivate parties for development if the 
Commission determines that the property "is not required" for 
maritime purposes (hereinafter referred to as "surplus Port 
HLOPe It Vale WAC. batts Wile ec Eton 12 Charter Section 


+2” The project proposed by the Port Commission and 
Continental Development Corporation to renovate the Ferry 
Building also includes construction of a three-story office 
building on Pier J. and, the, srenovation, of the Agricultural 
Building. foo auréstaurant wand the World Trade Club... These three 
structures have been collectively referred to as the Ferry 
Building complex. 
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SUS UReeAPTECMeN tye PartaV| lenparaw.20c)eb bie. Prort.Commis sion 
has made this determination with respect to the Ferry 
Building.+** Thus, the question here is whether the City may 
regulate surplus Port property. 


Inatiallys weonotesthat none of the. four.autnorities listed 
above directly addresses the scope of the City's police power 
oveT. SUT plus. Port. property. .~Nonetheless.=theeCity.s historica] 
authority to do so is clear. Before the State transferred the 
Portstos the City, in, 968..Harbors and Navigation: Code Section 
3000.7 empowered the City to apply its zoning ordinances to 
SUDPIUSSEOTa, Property: 


riline [Sanekrancisco.Por, |jvauthority shall request 
the City and County of San Francisco to provide 
zoning ordinances for property the authority 
intgends.to-Jjease under Section-3000<5_ [relating to 
SUPP IUSAFODLS property |eandesaiceC ty and County ods 


hereby authorized to prepare and adopt precise 
plans and zoning pl alse roOLrasuch eS pursuant 


fOsthisesee ta Onn. (Emphasis added. 


Nothing in the Act, the Charter, or the Transfer Agreement 
SUBZeStS that. as part Of. Jtsaaerreement,~to assume, control 
OVETUthes LOD tN eaC IAN GI Vested. Nisei, O88 1 Svex lst ing 
authority to regulate the Port's surplus property. 


Moreover, the language in the Act, the Charter and 
the Agreement. giving. the Port Commission."exclusive power” 
ton léase; surplus. Port. propertyyGid not express. such a 
divestiture... i he Context 01 the Gity sestatutory 
authord ty. tov ampose. 1'ts. zoning -ordinance,on surp)is 
property, the words "exclusive power" clearly meant that the 
Commission alone would decide such matters as whether Port 
property is surplus, whether it should be leased, for what 
purposes it should be leased, and on what terms it should 
leased. At the same time, however, in the absence of an 
express disavowal by the City of Harbors and Navigation Code 
Section 3000.7, the Commission's power to do these things 
remained subject to.the City’s police. power in zoning 
matters. 


+£” On April 9, 1980, the Port Commission passed 
Resolution 80-36 which declared that the Ferry Building was, 
not necessary for maritime purposes. 


+i“ The Legislature enacted this section in 1937, 
when, the, State, directly.coniro] led. therPort, Lp lov watnres 
Vearse aiter the. siate, transferred. the. Port, to. thesCity,. the 
Legislature repealed this section. 
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Several principles of statutory construction confirm this 
cONncluston. © First, tO, ascertain the intent of a Charter or 
statutory provision, courts look beyond the provision in question 
in order to give effect to the entire system of applicable law at 
the time the provision was adopted. (See, People v. Comingore 
(1997) 20) Caled, 142.) 147. Hences. One. Mist, CONS TOe nm the Port 
Commission .s power to Jease surplus Port property in 11eht of 
Harbor and Navigations Code section 3000.7. Such consideration 
necessarily leads to the conclusion that the voters' intent at 
the time of the transfer was that the Commission's power to 
develop surplus Port property continue to be subject to the 
City Ss" ZOnInNeg Leeule tions. 


Simmiarty,ounder tte: Municipal; attairs doctrine. a 
charter or statute must directly express, not merely imply, 
reStricerons On, tie exercise ol. a-ci ly Siipol i) cé: powets belore sa 


COUTt Willen OLlce suc best rictions. Cal. CONS t.. . Ad tc 7A. 
Section 7> see ‘generally, City of Grass Valley v. Walkinshaw 


(1949) 34° Cai ed S957 599.) Since the Act]. the, Charter and tne 
Agreement express no intention of repealing or limiting the 
City's police power 10 zone surplus Port property... the City 
retains that power. 


In“add1tion..-an important, rationaye for exclusive Port 
jurisdiction does not apply to property which the Port Commission 
decides to use for nonmaritime purposes. That rationale is the 
Commission's expertise in maritime matters. Using Port property 
for nonmari time purposes docsunat call jton this expertise. 
Accordingly, the Commission-s—-control over surplus Port property 
should sivey way to the Citys general police power. 


Since the legal authorities discussed above do not directly 
address the issue here, its resolution. i's not free from doubt. 
Previous City Attorney's opinions have concluded that surplus 
Port property ts subject tO;.the City s police power. — (City 
Attorney Letter Opinion 69-82; City Attorney Opinion 86-05.) 
However, other advice letters have concluded that the Downtown 
Plan's office cap and the Office Affordable Housing Production 
Program.do Noteapoly to sliphus Port property. "“(See.. December 
12, 1985 letter of the City Attorney to Director, Department of 
City Planning: December 13, 19835 Vetter of the City Attorney to 


Supervisor Wilidire, Bs Kennedy.) (these advice letters relied 
solely upon Charter Section 3.581(f). That section provides that 
in leasing surplus property, the Port Commission shall authorize 
developments and uses that "the Commission finds will yield 


maximum profits to be used by the Commission in furtherance of 
commerce and navigation." 


Upon reexamination, we now believe that the conclusions of 
these advice letters were incorrect. The letters mistook the 
Port. s duty 40 maximize profits as 2 limitation on the City’s 
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police power to regulate loca) property. The letters cited no 
authority supporting this construction of the Charter. 


In addition .to the two rules of construction already 
discussed, *a third stch ruleé*undermines the conciusions of -these 
aavice letters, COUrts interpre: charters and other Ferris tation 
so as to harmonize their various parts. (People v. Moroney 
(1944) 24 Cal.2d 638, 642.) The duty of the Port Commission 
under Charter Section so .5S1(1 ) tO maximMzZeeprorits 1S easy to 
reconcile with the City's power to impose zoning ordinances. The 
Charter simply obliges the Port Commission to maximize the return 
from surplus Port properties within the confines of local land 
use regulation. ‘“Accordingly.”~the City retains its=authority to 
regulate surplus Port property, and Proposition M applies to the 
Ferry Building. 


This conclusion does not mean that Proposition M will 
necessarily stop the Ferry building renovation. Question No. 10 
assumes an office component in this project of more than 400,000 
square feet. The Ferry Building project's Final Environmental 
Impact Report states that the project” adds 96,000 square feer of 
office space. This net addition is well within the 400,000 
Square 1oot annuals limit In Propos7ti10n Mo 1houpn The rer ny 
Building project will have to compete like other proposed 
DEOJECTS [Oran alloca ton Of this avaliable space, as a. tera 
matter, Proposition M neither stops the project nor requires a 


special election to approve it.+*” 


QUESTION NO] 11 


Are all reconstruction and remodeling projects over 24,999 
square feet brought within the Proposition M square footage cap? 
In other words. could alt targe of fice" space™ renovation and 
remodeling projects be stopped by "M" if the space is not included 
within the 400,000 square foot annua! allotment? 


CONCLUSION 
No. The renovation or remodeling of office space is only 
subject to the office cap Tf it has the effect” of adding 25,000 
or more square feet of office space. 


ANALYSIS 


The, office Limitation provisions oT City Planning.’ Code 
SECT ON Ss O20-325 apply only’ to* those projects woicn Tale within 


48’ Under Proposition M, the Ferry Building project would 
not have to compete with other projects if-the Ferry Building 
renovation added itess than 25.000 square feet of office space. 
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the definition of "office development," as set forth in Section 
320(g): 


"(g) 'Office development' shall mean construction, 
Medifucationporyconversiongofeanyastructure Om structures 
OTEPOTMM One Of, anyas tructure .or structures, with the effect 
ofacreatingn additional offices space 


sections 320(a) definesi thes term, “additional, of fice) space" 
as follows: 


"(a) 'Additional office space' shall mean the 
number of square feet of gross floor area of 
office space created by an office development, 
reduceds, in’ the, case.ofva.modificatione or 
conversion, by the number of square feet of gross 
floor area of pre-existing office space which is 
losite 


Renovated or remodeled offices are subject to the office 
Cape Onkyeifpthey~ have “the effect of creating additional of.fice 


Space. Gas cetineauin section. s20ta). It. .tne renovati onsor 
remodelling does not create more than 24,999 square feet of 
additional Office space, “lt 1S not, subject to the.office cap. 


(CPC: Sections 20,20 lea) 
UES LION. NO. 1-2 


Does, Proposition M appiivaitouproyects. on land zoned for 
industrialuses; such as the -Falstati or Lucky Brewery sites. 
research and development projects which might be proposed along 
the waterfront in the Bayview or in Mission Bay or housing 
developments such as Poly High School? 


CONCLUSION 


Yes, ff these projects require any governmental action 
within the scope of Proposition M, the requirements of 
Proposition M apply, regardless of the zoning district. 


ANALYSIS 


Proposition M contains no provision limiting its 
application 40> any particular zoning district<or portion. of, the 
City. Indeed, in amending City Planning Code Sections 320 
through 325, Proposition M establishes a citywide limitation on 
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the amount of office development that may be approved.-+~” 


Whether the projects named in Question No. 12 are subject 
to the requirements of Proposition M depends on the specific 
Nature Of theiprojects. If daapnoiect adds 25,000 square feet or 
MOTE Of “GFL TICeEV Spaces ther proOvect ac -subject tO, the-annual iami't 
Pprovis Pons0f .Pro0o0s Ktion IM: e(GPEySectiones 20 (2) lq) aelniiaddi tien, 
projects -arefsubjecteto a finding tof consistency swith the 
Priority Policies if the projects require any of the following: 
(1) adoption of a zoning ordinance; (2) adoption of a development 
agreement; (3) issuance of a permit or adoption of legislation 
which requires an initial study under the California 
Environmental Quality Act; (4) issuance of a permit for any 
demolitions, eonversron or-echangerfof use; on, (5) an-action «which 
requires a finding .of consistency with the Master Plan. (CPC 
Sections. LOU lic) and: 101 bCe 2) 


With prespeect to projects »iwhich might <—bespropesed along athe 
waterfront" on property under, the-Port Commission's jurisdiction, 
the Answereto.Question No; lO vapplies, ifi«thetproperty-is, devoted 
to <nonmanitime-uses., 


UESTION. NO. 13 


Does the construction of a building approved by a non-City 
entity, like the Redevelopment Agency, require the Planning 
Commission to reduce the amount of any available square footage 
cap? 

CONCLUSION 


YesreshropostioneMusess :theeecapvonethe amount sot sof fice 
space approved each year at 950,000 square feet. The City must 
reduce that amount by 475,000 square feet per year to account for 


+2“ While these provisions are contained in an ordinance 
commonly referred to as the "Downtown Plan Ordinance," they apply 
throughout thesGity .and.County if sSanaFraneisco,+as-is .clear from 


the following: (1) the title of the ordinance (Ordinance No. 
414-85), which states that the ordinance places “a limit on the 
amount of office development that may be approved citywide;" (2) 


the absence of any language limiting the applicability of these 
SECKTONS ATO LSPeEGihiededi st rictsS.<1nheontrast (toesuch shimi hing 
kanguagéainsothar sections -of ythe,ondinance, «such as, Seetions<138 
and 1493. -(3)»the.rneference in Section, 324 to.circumstances 
applicable throughout the City; and (4) the exemption for 
PLOLeCtTS s0Ccated woadistricts Otner thaneG-o districts (CPC 
Secrionss20e)-657 1. 
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previously approved projects, including projects which were 
approved by the Redevelopment Agency. Office projects approved 
by non-City entities in the future will count against the 
remaining 475,000 square foot cap. 


ANALYSIS 


Before answering this question, we must first explain how 
the cap on office space is generally calculated under Proposition 
M. 


Proposition M sets a 950,000 square foot cap on the amount 
of office space which the City may approve each year. (CPC 
Section 321(a).) However, Section 321.1 of Proposition M 
establishes procedures for reducing this annual limit to account 
for office projects approved within the last few years. 


These procedures require the Department of City Planning to 
compile a list of building, alteration and site permits issued 
after November 29, 1984 for projects approved before November 4, 
1986.° (CPC Section 321% 1(b).)=*~ The City Planning ‘Commi'ssi‘on 
must then reduce the 950,000 square foot cap by 475,000 square 
feetvevery* year ,-until the amount™of ‘Square ‘footage ‘on the list 
reaches: zero. ¢lbid's) 


In answer to this question, the Department must include on 
the list projects which were previously approved by the 
Redevelopment Agency. Two provisions within Section 321.1(b) of 


Proposition M make “this clear. First, that section requires the 
Department to survey the City's Central Permit Bureau records to 
compile the list of previously approved projects. The Central 


Permit Bureau issues the permits for projects approved by the 
Redevelopment Agency. Second, Section 321.1(b) specifically 
requires that "office development projects reapproved by the 
Redevelopment Agency" be included on the list. These two 
provisions strongly imply an intent to reduce the cap to account 
for projects previously approved by the Redevelopment Agency. 


With respect to State and Federal office projects, we reach 
the opposite concluston. Section 321-1(a) of Proposition M 
requires the annual limit to be reduced to account for “building, 
alteration and site permits that were issued after November 29, 
1984..." " The City doestnot issue such ‘pera ts! for tS tare tand 
Federal? office projects.’ Neither’ ‘the’ provisions of Section 
S21 Ise nor thet ballot materials on “Proposition Me findicate that 
the* voters intended such ‘projects tobe ancluded’ on ‘the Itst. 


2°’ There is an exception for permits that have lapsed, 
were revoked, or were issued pursuant to the office cap review 
procedure'’s <> Glipid'..) 
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Therefore, the Department's list should not include office 
projects previously approved by the State or Federal governments. 


Projects approved by non-City entities affect the square 
footage available for allocation in one other way. Under Section 
321(a)(2), future projects approved by the Redevelopment Agency 
and the State and Federal government will count against the 
475,000 square foot cap otherwise available for allocation by the 
City Planning Commission.+” 


Question No. 17 asks how to calculate the square footage 
cap that remains available after previously approved projects are 
deducted. First, the City must deduct the square footage of 
projects approved by non-City entities, as discussed in the 
previous paragraph. 


Second, under section 321(0)(4)7 of Proposition M. the City 
must reserve 75,000 square feet each year for new projects with 
25:;,000 460249, 999 square feet of additional office space. ~I4 the 


City allocatesiiless! than 755 000*square’ feet tovrsmall® buildings in 
any) ones approval period. se thes City may carryvover the: remainder, 
but) onixe tor thes simaild) bud ldingareserve. for fUture! vyearst 


Third, as to the 400,000 square feet which may be allocated 
to large ofitce buildings. thesCityimay also carry over any 
unallocated square Tootage’ to. 1uture years. ~ CCPC Section 
32:1 Cayton 


QUESTION NO. 14 


Do the "beauty contest" criteria of the existing Downtown 
Plan apply to projects reviewed under the reduced Proposition M 
Square footage cap? 


CONCLUSION 


Yes. Proposition M leaves intact City Planning Code 
Section’ 3216) which contains the®freviewocriteria: 


ANALYSIS 


City Planning Code Section 321.(b) U3) bis tsa number -of 
criteria by which City agencies are to review proposed office 
developments in order to determine which developments "best 
promotegt hee publ iciwel fareyiconvenrenceeand necessity: >) (CPC 


424i” There is an exception for Redevelopment Agency 
projects’ which 2ret covered by Sections 20(e)(2)4 - As ‘discussed in 
the Answer to Question No. 7, this exception applies to Yerba 
Buena Center projects. 
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Section 321(b)(1).) The application of these criteria is 
sometimes referred to as the "beauty contest." Section 325 of 
Proposition M specifically provides that Section 321 "shal ] 
remain in effect ek 


Thus, when reviewing projects under Proposition M, the Ciny 
Should continue to use the criteria set forth in Section 
SZ EUD IGS.) = 


UESTION NO: 15 


Is the proposed Federal Home Loan Bank building stopped by 
Proposition M's annual limit if it is more than 400,000 square 
feet? Would any building more than 400,000 square feet be 
Stopped by "M" as there is no provision for Carny Over of footage 
to the next year? 


CONCLUSION 


No. Proposition M provides for the Carryover of 
unallocated square footage to the next approval period. 
Meretore. tis possi bile uto approve a project which includes 
more than 400,000 square feet of office space. 


ANALYSIS 


Proposition M provides for the carryover of unallocated 
Square footage to the next approval period. (Section 
321(a)(1).) Therefore, should there be a Carryover in the 
future, the City could approve a project which includes more than 
400,000 square feet of office space. According to the Draft 
Environmental Impact Report for the project, the Federal Home 
Loan Bank building does not include more than 400,000 square feet 
of office space.**” Also, see the Answer to Question No. 8. 


UESTION NO. 16 
Do projects which have been approved, but for which permits 


have yet to be issued, such as the Showplace Square Hotel and 
Contract Center, a 33 unit housing complex at 17th and Eureka 


42’ Whether Federal law DICeMPESstnenCiiy trom applying 
local ordinances, such as Proposition M, to the Federal Home Loan 
Bank requires an analysis of decisions applicable to that 
agency. (See, Fidelity Financial Corp. v. Fed. Home Loan Bank 
(9th Cir. 1986) 792 F. 2d 1432 and cases cited therein.) We do 
not understand Question No. 15 to include that issue. vag’ HE: ek gee 
the Department of City Planning informs this office that the Bank 
has participated in the Downtown Plan review process. 
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Streets and a 4] housing project at 1150 Sacramento Street, fall 
under the provisions of Proposition M? 


CONCLUSION 
Yes. The City may not issue permits for approved projects 
that are subject to environmental review unless the City first 
finds that such projects are consistent with the Priority 
Policies added to the City Planning Code. 
ANALYSIS 


Proposition M adds Section 101.1(e) to the City Planning 
Code, which provides in relevant part: 


-PriotetO-iSSUINZsaapermitefotrwany project 
which requires an initial study under the 


Californias EnviconmentalsOudahityhAct ss i inaathe 
Cityeshalhstindsthatythesproposed | projectmaket. tks 
consistentewithrthe Priority Polietes ces tablished 
above." 


We understand that all of the projects referred to in this 
question were subject to environmental review. Accordingly, we 
assume that the California Environmental Quality Act required an 
“initial study tor each. project. 


PursuattetoeGi ty, Planting sCode«Section. )01.)(é) >> tne. City. 
May NOt isisue permits. rf on these sprojects unlesssthe City first 
finds that they are consistent with the Priority:Policies set 
forth ~in Sechion, 10) oh0b ) aaelinks requirement tapplies as *of 
December 11, 1986, the effective date of Proposition M. 


VES TION NO: 9 17 


How does one calculate the amount of the Proposition M 
Square footage cap that remains available to the Planning 
Commission after previously approved projects are deducted? 


CONCLUSION 


Proposition M sets the cap on new office development at 
950,000 square feet. During the first years under Proposition M, 
the City must reduce that amount to 475,000 square feet each year 
to account for previously approved projects. Of the 475,000 
Square feet, the City must reserve 75,000 square feet each year 
for office buildings between 25,000 and 49,999 square feet. If 
the City approves less than 475,000 square feet in one year, the 
City may carry over the remainder to the next year. 
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ANALYSIS 


See Answer to Question No. 13. 


QUESTION NO. 18 


Will Proposition M stop the conversion of the Mission 
Armory into a film production center under an agreement between a 
developer, the Mayor's Office of Housing and Economic Development 
and Community groups because it may conflict with the Master Pian 
priority policy provision? 


CONCLUS 1 ON 


No. The City may approve this project if the City finds 
that on balance, the project is consistent with the Priority 
Policies. With respect to the building permit and 
reclassification ordinance necessary for the Mission Armory 
project, the Department of City Planning initially makes the 
finding..© int addition, “vefore adopting the reclassification 
ordinance, the Board of Supervisors must find that the ordinance 
iS “CONS IS tent Wiithetne Priority Policies. lf -4. party appeals the 
Department's approval or disapproval of a building permit to the 
Board of Permit Appeals, that body may review the Department's 
consistency. finding insofar’ as) it” Trelatesvto the buidding permit. 


ANALYSIS 


The Department of City Planning has informed this Ott 1.Ce 
that the Mission Armory project will require an initial study 
under the California Environmental Quality Act (CEQA), the 
issuance of a building permit, and the adoption of a reclassi- 
fication ordinance. The City may approve the building permit and 
the reclassification ordinance necessary for the project only if 
the City finds that’ these actions are consistent with the Prrornty 
PoOwiere ss See Answer to Question No. 6 above: 


Proposition M provides that "the City" must make this 


consistency finding, but does not say which City agency or agen- 
cies are responsible for doing so.+*” Because Proposition 


23” The approval of building permits and the adoption of 
reclassification ordinances require action by various City 
agencies. With respect to a building permit, the Central Permit 
Bureau issues the permit after Department of City Planning review 
to insure compliance with zoning laws; the Board of Permit Appeals 
hears any appeal from the issuance or denial of the permit. 
(Charter Section 3.651.) With respect to a reclassification 
ordinance, the City Planning Commission approves or disapproves 
the proposed legislation and the Board of Supervisors A200D ts 454. 
(Charter Secuion..) «5Ui.) 
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M indicates no intent to change current procedures, those 
procedures should provide guidance on this issue. The problem is 
that the City currently uses two different procedures that may 


apply. 


The first procedure is one requiring referral of ‘certain 
proposed actions to the Department of City Planning fOr 4 
determination of conformity with the Master Plan. (Charter 
Sections: 32527, 3.0285 6.202. 6 20sandeos205-)) “nts determina— 
tion rests solely with the Department of City Planning. In most 
instances, however, the Department's finding is advisory only. 


The second procedure, set forth in the City Planning Code, 
governs consistency determinations for conditional uses and 
variances. The Code prohibits the approval of such permits 
unless the decision-maker finds that the Master Plan will not be 
adversely atiected. (CPC Sections 303.(c)1-3)., BOS (e)}CS5)..)) With 
respect to conditional uses, the Commission initially makes this 
decision, subject to appeal to the Board of Supervisors. With 
respect to variances, the Zoning Administrator initially makes 
the decision, subject to appeal to the Board of Permit Appeals. 


In deciding whether to follow the first procedure or the 
second procedure under Proposition M, we look to the language of 
the measure...-Sections. 101.1(c) and 101.1(e) state that “the 
City," as opposed to the Department of City Planning, shall make 
the consistency finding. By using the general term "City," 
Proposition M indicates an intention that whatever City agencies 
have jurisdiction over the proposed action should make the 
consistency finding. Had the drafters of Proposition M intended 
to limit the consistency finding to the Department of City 
Planning, they could easily have said so. Thus, we conclude that 
in determining which agency is responsible for making the 
consistency finding, the City should follow the procedure 
currently used in connection with conditional uses and variances. 


Accordingly, with respect to the Mission Armory, the 
Department of City Planning should initially determine whether 
the reclassification ordinance and building permit are consistent 
with the Priority Policies set forth in Proposition M. When the 
Board of Supervisors acts upon the reclassification ordinance, 
the Board must also make the consistency finding. If a party 
appeals the action on the building permit, the Board of Permit 
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Appeals may review the Department of City Planning's consistency 
Pind ine. 
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reconsidered by any agency pursuant to a Court 
decision. This process shall continue until the 
Department is able to certify that all projects 
with approval dates on or before November 4, 
1986 have received permits, have been aban- 
doned or are no longer subject to litigation 
challenging their approval. Notwithstanding 
any other provision of the City Planning Code 
or the former provisions of Subsection 320(g), 
all projects in excess of 24,999 square feet of ad- 
ditional office space shall be included in the 
survey. The list shall not include permits for 
projects authorized pursuant to the office de- 
velopment competition set out in Subsection 
321(b) and Section 322. 

(c) Not later than February 1, 1987, and 
February 1 of each subsequent year as set out 
above, the Department shall certify in writing 
to the City Planning Commission at a public 
hearing the list of all projects enumerated in 
Subsection (b) above, including the square 
footage of each project and the total of all such 
projects. 

(d) Within 30 days of receipt of the Depart- 
ment’s certification, the Commission shall 
reduce the 950,000 Square foot annual limit es- 
tablished in Subsection 321(a)(1) by 475,000 
Square feet per approval period until the 
amount of square footage remaining on the 
Department's list is reduced to zero. 

(e) If the City has authorized more than 
475,000 square feet as part of the office devel- 
Opment competition set out in Subsection 
321(b) and Section 322 prior to November 4, 
1986, any amount exceeding 475,000 square feet 
shall be separately deducted from otherwise 
allowable square feet calculated pursuant to 
subsection (d) above for the approval period 
and for subsequent approval periods until the 
total amount of Square footage is reduced to 
zero. 

Section 321.2 is added as follows: 

SECTION 3397 31 LEGISLATIVE REDUC- 
TION OR ANNUAL LIMIT. 


PROPOSITION M (Continued) 


(g) The Board of Supervisors is permitted to 
reduce the annual limit defined in Subsection 
321(a)(1). 

Section 321.3 is added as follows: 

SECTION 321.3. VOTER APPROVAL OF 
EXEMPTION OF OFFICE PROJECTS 
AUTHORIZED BY DEVELOPMENT 
AGREEMENTS. 

Any office development approved pursuant 
to a development agreement under Govern- 
ment Code Section 65865 or any successor sec- 
tion may only be exempted from the annual 
limit set forth in Subsection 321(a)(1) after the 
exemption for such office development has 
been approved by the voters at a regularly 
scheduled election. 

Section 325 is amended as follows: 

SECTION 325. SUNSET CLAUSE. 

The limit on office development set out in 
Planning Code sections 320, 321, 322, 323 and 
324 as of October 17, 1985, as amended by the 
voters on November 4, 1986, shall remain in 
effect until amended or repealed by the voters 
of San Francisco at a regularly scheduled 
election. 

PART 3— EMPLOYMENT 

Be it ordained by the people of the City and 
County of San Francisco that Part II, Chapter I, 
of the San Francisco Municipal Code (City Plan- 
ning Code) is hereby amended as follows: 

Subsection 164(a) is amended as follows: 
SECTION 164. SAN FRANCISCO RESI- 
DENT PLACEMENT AND TRAINING 
PROGRAM. 

(a) The City has determined in its certifica- 
tion of the Downtown Plan Environmental Im- 
pact Report and in its findings and studies 
leading to the adoption of Section 313 of the 
Planning Code that San Francisco and region- 
al traffic and transit problems will become 
more intolerable as the number of non-resident 
employees increases in San Francisco as a re- 
sult of new office development. In order to 
mitigate those adverse traffic and transit im- 
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pacts, while protecting the City’s residential 
areas from unwanted increases in density, the 
people determine that a policy of maximizing 
resident employment training and placement 
Opportunities is needed. 

Subsections 164(d) and (e) are added as 
follows: 

(d) In order to ensure that the maximum 
number of San Francisco residents are trained 
and placed in employment opportunities in our 
City, the Board of Supervisors shall hold pub- 
lic hearings and not later than January I, 1988 
the City shall adopt legislation to establish a 
program which will coordinate the job train- 
ing and placement efforts of the San Francisco 
Unified School District, the San Francisco 
Community College District, community-based 
non-profit employment and training programs, 
and other agencies from the public and private 
sectors, to assure maximum use of existing fed- 
eral, state and local training and placement 
programs, and to develop such additional 
training and placement programs as deemed 
necessary. 

(e) Should the Board of Supervisors deter- 
mine that additional funds are needed for pro- 
grams established pursuant to subsection (d) 
above, it shall consider the adoption of a San 
Francisco Resident Training and Placement 
Fee of not less than $1.50 per square foot as a 
condition of the approval of any application 
for an office development project proposing 
the net addition of 50,000 or more gross square 
feet of office space. 

PART 4—SEVERABILITY CLAUSE 

If any part of this initiative is held invalid by a 
court of law, or the application thereof to any per- 
son or circumstance is held invalid, such invalid- 
ity shall not affect the other parts of the initiative 
or applications which can be given effect without 
the invalid part or application hereof and to this 
end the sections of this initiative are separable. 
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Robert W. Passmore 

Assistant Director- 
Implementation 

Zoning Administrator 

Department of City Planning 

450 McAllister Street 

San Pranct scomscn -sauu7 


Subject: Proposition M and Executive Park 


Dear Mr. Passmore: 


You have asked whether the City can pass an ordinance 
which would exempt additional office development planned for the 
EX€cutives Park ates irom the “oitilice cap’ limitations of the 
Downtown Plan Ordinance as amended by Proposition M. In my 
Opinion, the adoption of such an ordinance would not be 
effective. 


Proposition M tsean initiative measure. The San Francisco 
Charter prohibits an initiative measure from being amended except 
Dy: 2 Vote of the people,  (Ghartcer section 2114). “Thus; 14> the 
proposed ordinance exempting Executive Park is an amendment of 
Proposition M, the ordinance is unlawful under the Charter. 


The proposed ordinance would be an amendment of 
Proposition M. Before Proposition M, the Downtown Plan Ordinance 
exempted a category of projects including Executive Park from the 
SThICerCap. DCON IS) Ons. «GRC Sect Lom 3200s) Copy. = SeCtton. 3202) 
of _Proposition M specifically deleted that exemption. To add 
what Proposition M took away is to amend the initiative. Under 
the Charter, that can only be done by the voters. 


It is immaterial that the proposed ordinance now before 
the Planning Commission seeks to revive the exemption for 
Executive Park by amending sections of the City Planning Code 
WHICH ErODOst prone Veal NOtmsSpecin Teall y<adgTess. es lhe errtect (1s 
the same, regardless of which specific Code sections are amended. 
As the courts have long made clear, a legislative body cannot do 
indirectly that which it “1s. prohibited from doing directly- 


Nor would adopting the proposed amendment before the 


effective date of Proposition M make any difference. The 
Proposition pron Olrts any changers to the Onlice cap provisions 
in effect on October 17, 1985, as amended by the voters ‘on 


FXHIBIT 8B 


(415) 554-4283 Room 206 City Hall San Francisco 94102-4682 


Robert W. Passmore -2- November 20, 1986 
November 4, 1986, without voter approval. Thus, once Proposition 
M goes into effect, it would override any exemption added before 


the effective date. 


The drafters of Proposition M have expressed their view 
that Executive Park visenot subjectatoothe Officer cap. liad farion. 
If’ SUPPOFt of this poOsttionw they point. to section 32.1 vof 
Proposition M. That section establishes an "adjustment" process 
for reducing the overall City-wide ceiling for office space that 
may be approved annually. This process is to continue until the 
Department of City Planning’ can certify that “all projects with 
approval dates on or before November 4, 1986, have received 
permits . . ." or have been abandoned. The proponents of 
Executive Park argue that this language shows an intent that 
Projects approved before November 4, 1986, are subject only to 
the adjustments process of Section 321.1, and not to. theroffice 
cap. lhimigeatrons. 


However= City serlannine Code Section 322 (a) undermines this 
argument. That section requires all office developments to undergo 
the office cap review procedure before a building or site permit 
May issue. Proposition M specifically reaffirmed that provision. 
(Section 325), Since no building or site permit has issued for 
office development at Executive Park, that development is subject 
to the office cap review procedure. 


TniseiS Ot tOrsay tate hroposi thon Mapp ines 


“retroactively” to Executive Park... Proposition M does. not 
invalidate the planned unit development that the City Planning 
Commission has approved. Proposition M does, however, subject 


applications for building or site permits for an office develop- 
nent ypropect rm Executive Park to, the. Of hice cap review 
Procedures. 


ihe vanguage of Proposition M: compels: this scone} usion> 
despite private statements by the drafters that they did not 
intend tovumakeX Executive Parkesubject towthe ofticemcap 
limitation. Under the law, statements by the drafters of a 
MEdsSure’ which are now included in the ballot material are not 
Fe levan titos.iuse mire CD eta tO. 


In my opinion, the proposed amendment to City Planning 
Code Section 175.1 would not be effective in exempting Executive 
Park from the office cap limitations of the Downtown Plan 
Ordinance. 
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